IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JCEL E. H RSH : ClVIL ACTI ON

VS.
NO. 09-CVv-3120
BCElI NG HEALTH AND WVELFARE
BENEFI T PLAN, a/k/a THE
BCElI NG TRADI TI ONAL MEDI CAL
PLAN, and BOEI NG EMPLOYEE
BENEFI TS PLAN COW TTEE

VEMORANDUM AND ORDER

JOYNER, J. June 14, 2010

This action is now pending before this Court for resolution
of the parties’ cross-notions for sunmary judgnment. For the
reasons outlined in the paragraphs which follow, the notions
shall be granted in part and denied in part.

Backgr ound Facts

Plaintiff Joel Hrsh is an enpl oyee of the Boei ng Conpany
and, as such, he and his fam |y have health care coverage under
the Boeing Health and Wl fare Plan, otherw se known as the Boei ng
Traditional Medical Plan (hereinafter “Plan”). Since he was a
small child, M. Hrsh s son Al exander (“Al ex”) has required

psychiatric and/or nental health treatnent.! 1In 2006 when he was

1 More recently, Alex has been diagnosed as suffering from inter

alia, major depressive disorder with psychotic features, anxiety disorder with
obsessi ve thoughts and pol ysubst ance dependence, as well as a variety of

| earning disorders. As of Novenber, 2007, he also denpbnstrated a
“[p]ersistent danger of self harnml suicide, delusional inpairment inreality
testing, conpulsive need to self nedicate with illegal substances, inability
to regul ate personal hygi ene and the danger of self injurious behavior or

el openment.” (AR0060- AR0062) .



15 years old, Alex H rsh began receiving that treatnent on an in-
patient basis, at a nunber of different facilities.?

On or about March 7, 2007, Alex entered in-patient treatnent
at | nnercept Acadeny, |ocated in Coer D Alene, Idaho. Wth the
exception of several brief visits hone to Wnnewood,

Pennsyl vani a, Al ex renmained at Innercept until April 19, 2008,
when his parents transferred himto the King George School
(“KGS”), a therapeutic boarding school in Vernont. Alex
apparently received in-patient treatnent at the King George
School wuntil sonetine in April 2009. Despite Plaintiff’s
repeated subm ssions of bills and doctor’s reports, and appeal s
for paynent of Alex’s in-patient expenses fromlnnercept and KGS
t he defendants have refused coverage and/or rei nbursenent for any

of Alex's treatnment at KGS and have refused to pay anything nore

2 Indeed, the Adnministrative Record reflects that between June 22,

2006 and August 8, 2006, Alex Hirsh was placed in the w | derness program at
Three Rivers Montana in Bel grade, Montana. On or about August 9, 2006, Al ex
was transferred to Logan River Acadeny in Logan, Ut ah where he renmai ned

t hrough Novenmber 8, 2006. The plaintiff and his wife paid slightly nore than
$20,000 to Three Rivers Mntana for Alex's participation in the wlderness
program none of which was rei mbursed by the plan. Although Al ex was
eventual |y asked to | eave the Logan River Academy, M. Hrsh's insurance did
pay for his treatment and stay there. |Imediately after his removal from
Logan River, Alex was adnmitted to the Northern |Idaho Behavior Health (“N BH")
facility in Coeur d Al ene, lIdaho. N BH charged about $28,000 per nonth but it
was a contracted “in-network” provider under the plan and thus nost of the

NI BH bill was paid by the plan. Alex was transferred from N BH to | nnercept
Acadeny on March 7, 2007, primarily because two of his treating therapists
fromN BH were on staff there and because it was academi cally accredited which
woul d enable Alex to conplete 10'" grade there. (AR0647- AR0682). As noted,
aside froma few visits home to Pennsylvania, Alex remained at |nnercept unti
April, 2008 when he transferred to the King George School in Vernmont. He
stayed at King George for approximately one year--through April, 2009.

2



t han $13, 753 for the care which he received at |nnercept.?

On July 13, 2009, Plaintiff comrenced this |awsuit pursuant
to Section 502 of the Enpl oyee Retirenment |Incone Security Act, 29
U S C 81132 (“ERISA”) seeking to recover the full anmount of
benefits due under the Plan, together with counsel fees,
interest, and costs of suit. |In reliance on the adm nistrative
record, both parties now nove for the entry of judgnent in their
favor pursuant to Fed. R Gv. P. 56.

St andards Governi ng Sunmary Judgnment ©Moti ons

Fed. R Cv. P. 56(c)(2) dictates the general standard for
determ ning notions for summary judgnent:

“The judgnent sought should be rendered if the pleadings,

t he di scovery and disclosure materials on file, and any

affidavits show that there is no genuine issue as to any

mat erial fact and that the novant is entitled to judgnent as

a matter of |aw”
An issue is genuine only if there is a sufficient evidentiary
basi s on which a reasonable jury could find for the non-noving
party, and a factual dispute is material only if it mght affect

the outconme of the suit under governing | aw. Kaucher v. County

of Bucks, 456 F.3d 418, 423 (3d Cr. 2006), citing Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505, 91 L.

3 According to the conplaint in this matter, Innercept billed M.

Hi rsh approxi mately $38,000 for Alex's treatnment between March 7, and June 30,
2007, and $85,000 for the care he received between July 10, 2007 and April 19,
2008. (Pl's Conplaint, s 11-12, 17). The conplaint further avers that M.
Hirsh paid the King George School sonme $91,400 for the services which it
provided to Alex in the one-year period between April 2008 and April 2009.
(Conmpl ai nt, 124).



Ed. 2d 202 (1986). The summary judgnent standard requires us to
resolve all anbiguities and to view all facts and draw all
factual inferences in favor of the non-noving party. Celotex

Corp. v. Catrett, 477 U. S. 317, 322, 106 S. C. 2548, 91 L. Ed.

2d 265 (1986); Gardner v. Unum Life Insurance Co. of Anerica, 354

Fed. Appx. 642, 648, 2009 U.S. App. LEXIS 26363 at *14 (3d Gir.

Dec. 4, 2009); Lawence v. Gty of Philadelphia, 527 F. 3d 299,

310 (3d Gr. 2008). Under Fed. R GCv. P. 56(a) and (b), a
summary judgnent notion nmay be filed by either the party claimng

relief or the defending party and the sane principles apply when

there are cross-notions for summary judgnent. See, Lawrence,

supra.

Di scussi on

Congress enacted ERISA to “protect ... the interests of
participants in enployee benefit plans and their beneficiaries”
by setting out substantive regulatory requirenents for enpl oyee

benefit plans* and to “provide for appropriate renedies,

4 Under 29 U.S.C. §1002(1),

[t]he terms ‘enpl oyee wel fare benefit plan’ and ‘wel fare plan’ mean any
pl an, fund, or program which was heretofore or is hereafter established
or mai ntai ned by an enpl oyer or by an enpl oyee organi zati on, or by both,
to the extent that such plan, fund, or program was established or is

mai nt ai ned for the purpose of providing for its participants or their
beneficiaries, through the purchase of insurance or otherw se, (A)

medi cal , surgical or hospital care or benefits or benefits in the event
of sickness, accident, disability, death or unenpl oynment, or vacation
benefits, apprenticeship or other training prograns or day care centers,
schol arship funds, or prepaid | egal services, or (B) any benefit
described in section 186(c) of this title (other than pensions on
retirement or death, and insurance to provide such pensions).
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sanctions and ready access to the Federal courts.” Aetna Health,

Inc. v. Davila, 542 U S. 200, 208, 124 S. Q. 2488, 2495, 159 L

Ed. 2d 312 (2004) quoting 29 U.S.C. 81001. The purpose of ERISA
is to provide a uniformregul atory regi me over enpl oyee benefit
pl ans. 1d.

ERI SA “permts a person denied benefits under an enpl oyee
benefit plan to challenge that denial in federal court.”

Barinova v. ING No. 08-4189, 2010 U.S. App. LEXIS 2368 at *7 (3d

Cr. Feb. 4, 2010), quoting Metropolitan Life Insurance Co. V.

G enn, 554 U S. 105, 128 S. C. 2343, 2346, 171 L. Ed. 2d 299,
305 (2008). To this end, Section 502(a)(1)(B) provides the
followng, in relevant part:
(a) Persons enpowered to bring a civil action
A civil action may be brought -
(1) by a participant or beneficiary -
(B) to recover benefits due to himunder the terns
of his plan, to enforce his rights under the terns
of the plan, or to clarify his rights to future
benefits under the terns of the plan;
29 U.S.C 81132(a)(1)(B)
Such clainms may be brought against an ERI SA plan itself or

agai nst the persons who are shown to have control over the plan

in their fiduciary capacity. R eser v. Standard Life |Insurance

Conpany, G v. A No. 03-5040, 2004 U S. D st. LEXIS 11556 at *16

(E.D. Pa. June 24, 2004), citing CQurcio v. Hancock Miutual Life




| nsurance Co., 33 F.3d 226, 233 (3d Gr. 1994). A plaintiff

seeking to recover under Section 502(a)(1l)(B) nust denonstrate
that the benefits are “actually due,” that is, he or she nust
have a right to benefits that is legally enforceabl e against the

pl an. Hooven v. Exxon Mbil Corp., 465 F.3d 566, 574 (3d Gr

2006). However, the ERISA statute itself fails to state the
appropriate standard of review to be applied in actions
chal | engi ng benefits denials under Section 502(a)(1) and it has
therefore been left to the courts to carve out the appropriate
standards. In so doing, the Suprene Court | ooked to trust |aw
for gui dance, recogni zing that the proper standard of review of a
trustee’ s deci sion depends on the | anguage of the instrunent

creating the trust. Conkright v. Frommert, us __ , 130 S

Ct. 1640, 176 L. Ed. 2d 469, 475 (2010). Under trust law, if
the trust docunents give the trustee power to construe disputed
or doubtful terms, the trustee’s interpretation will not be

di sturbed if reasonable. Id.

Based on these considerations, the Suprenme Court decreed
that “a denial of benefits chall enged under 81132(a)(1)(B) is to
be revi ewed under a de novo standard unl ess the benefit plan
gives the adm nistrator or fiduciary discretionary authority to
determne eligibility for benefits or to construe the terns of

the plan.” 1d., quoting Firestone Tire & Rubber Co. v. Bruch,

489 U.S. 101, 115, 109 S. . 948, 103 L. Ed. 2d 80 (1989). \Wen



the adm nistrator has this authority, courts apply an arbitrary

and capricious standard of review Doroshow v. Hartford Life and

Acci dent Insurance Co., 574 F.3d 230, 233 (3d G r. 2009);

Abnat hya v. Hoffman-LaRoche, Inc., 2 F.3d 40, 45 (3d Cr. 1993).°

But if a benefit plan gives discretion to an adm nistrator or
fiduciary who is operating under a conflict of interest, that
conflict must be weighed as a factor in determ ning whether there
is an abuse of discretion. Firestone, 489 U S. at 115, 109 S

Ct. at 957. Such a conflict of interest is created where the
entity that adm nisters the plan, such as an enpl oyer or an

i nsurance conpany, both determ nes whether an enpl oyee is
eligible for benefits and pays benefits out of its own pocket.

Metropolitan Life Ins. v. denn, 128 S. C. at 2346.°

5 At least in the ERISA context, the “arbitrary and caprici ous”
standard of review and the “abuse of discretion” standard are practically
identical. Estate of Schwing v. The Lilly Health Plan, 562 F.3d 522, 526, n.2
(3d Cir. 2009). Under these standards, a reviewi ng court nmay overturn an
adm nistrator’s decision to deny benefits “if it is wthout reason
unsupported by substantial evidence or erroneous as a matter of law” Or v.
Metro Life Insurance Co., Cv. A No. 1:CV-04-557, 2007 U S. Dist. LEXI S 67855
at *31-*32 (M D. Pa. Sept. 13, 2007), quoting Abnathya, supra.

® Indeed, in the Firestone and G enn cases, the Suprenme Court outlined

the followi ng four relevant principles for review ng benefits determ nations
made by fiduciaries and/or plan administrators:

(1) In “deternining the appropriate standard of review,” a court should
be “gui ded by principles of trust law,” in doing so, it should anal ogi ze
a plan adm nistrator to the trustee of a comon-law trust; and it should
consider a benefit determination to be a fiduciary act (/i.e., an act in
whi ch the administrator owes a special duty of loyalty to the plan
benefici ari es).

(2) Principles of trust lawrequire courts to review a denial of plan
benefits “under a de novo standard” unless the plan provides to the
contrary.

(3) Where the plan provides to the contrary by granting “the
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ERI SA's framework al so ensures that enpl oyee benefit plans be
governed by witten docunents and summary plan descri ptions,
which are the statutorily established neans of informng
partici pants and beneficiaries of the ternms of their plan and its

benefits. In re Lucent Death Benefits ERISA Litigation, 541 F.3d

250, 254 (3d Gr. 2008), quoting In re Unisys Corp. Retiree

Medical Benefit ERISA Litigation, 58 F.3d 896, 902 (3d Cr

1995). It is therefore incunbent upon the courts to | ook to the
pl an docunents to interpret plan obligations. [In re Lucent, 541
F.3d at 254. The witten ternms of a plan control and enpl oyers

may not nodify or supercede themorally. Gardner, supra; In re

Lucent, 541 F. 3d at 255. Wen a plan is clear and unanbi guous,

a court nust determne its neaning as a matter of |aw w thout

| ooking to extrinsic evidence. In re Lucent, id., citing

| nternati onal Union v. Skinner Engine Co., 188 F.3d 130, 138, 145

(3d Gr. 1999). Li kew se in considering a claim a court may
not substitute its own judgnent for that of the plan

adm nistrator. Stratton v. E.I. DuPont de Nemburs & Co., 363

adm ni strator” or fiduciary discretionary authority to determ ne
eligibility for benefits, trust principles nake a deferential standard
of review appropriate.

(4) If a “benefit plan gives discretion to an admini strator or fiduciary
who is operating under a conflict of interest that conflict nust be

wei ghed as a factor in determ ning whether there is an abuse of

di scretion.

Metropolitan Life Insurance Co. v. Genn, 128 S. Ct. at 2347-2348 quoti ng,
inter alia, Aetna Health v. Davila, 542 U.S. at 218 and Firestone, 489 U S. at
111-115.




F.3d 58, 69 (3d Gr. 2004). That is, the court’s review should
be based on the record available to the plan adm nistrator and
shoul d not represent the court’s independent judgnent of the

claimant’s disability. Or v. Metro Life Ins. Co., 2007 U. S

Dist. LEXIS at *32 citing Kosiba v. Merck & Co., 384 F.3d 58, 69

(3d Cr. 2004). See also, Mtchell v. Eastnman Kodak Co., 113

F.3d 433, 440 (3d Cr. 1997); Magera v. Lincoln National Life

| nsurance Co., No. 3:08-CV-565, 2009 U S. Dist. LEXIS 7871 at *4

(MD. Pa. Feb. 4, 2009). Where a court is applying “the
arbitrary and capricious standard of review, the ‘whole record
consi sts of that evidence that was before the adm nistrator when
he made the decision being reviewed.” Magera, id., quoting

Mtchell v. Eastman Kodak, 113 F. 3d at 440.

As is clearly stated in the plan docunents in this case, the
Pl an Sponsor of the plaintiff’s medical benefits plan is the
Boei ng Conpany and the Plan Adm nistrator is the Enpl oyee
Benefits Plans Commttee (“EBPC'). The EBPC nmay be reached and
contacted at the sane address as the Boei ng Conpany. (AR0434,
AR0529, AR0969). The plan docunents further state:

As Pl an Adm nistrator, the EBPC has authority over

adm nistration of the Plan and has all powers necessary to

enable it to carry out its duties as Plan Adm ni strator,

such as determ ning questions of eligibility and benefit

entitlenment. The Plan Adm nistrator has authority to make

these determnations in its sole discretion. The Plan

Adm ni strator’s decision upon all such matters is final and

bi ndi ng.

The Pl an Adm nistrator al so has been del egated authority by

9



the Board of Directors to amend the Plan. The Board of
Directors has authority to termnate the Pl an.

The Pl an Admi nistrator nmay establish rules and procedures to
be foll owed by participants and beneficiaries in filing
applications for benefits and in other matters required to

adm nister the Plan. In addition, the Plan Adm nistrator

may

. Prescribe forns for filing benefit clainms and for
annual and other enroll nent material s.

. Receive all applications for benefits and make al

determ nations of fact necessary to establish the right
of the applicant to benefits under the provisions of
the Plan, including the anount of such benefits.

. Appoi nt accountants, attorneys, actuaries, consultants,
and ot her persons (who may be enpl oyees of the Conpany)
to advise the Plan Administrator; also the Plan
Adm ni strator may rely upon the opinions of counsel and
upon reports furnished by others that it selects.

. Del egate these and other adm nistrative duties and
responsibilities to persons or entities of its choice
(i ncluding del egation to enpl oyees of the Conpany).

( AR0529) . 7

”  The foregoing language is contained in the 2000 Edition of the Plan,

and was apparently undi sturbed by the various amendnents nade thereto between
2000 and 2007. The |l anguage in the 2008 version of the Plan is simlar and
i kewi se vests discretion to determ ne benefits eligibility in the Plan
Admi ni strator:

Not wi t hst andi ng any other provision in the Plan, and to the full extent
permitted under ERI SA and the Internal Revenue Code, the Pl an
Admi ni strator has the exclusive right, power, and authority, in its sole
and absol ute discretion, to

. Admi ni ster, apply, construe, and interpret the Plan and al
rel ated Pl an docunents.
. Decide all matters and questions arising in connection wth

entitlenent to benefits and the nature, type, form anmount, and
duration of benefits.

. Anmend the Pl an.

. Establish rules and procedures to be followed by participants and
beneficiaries in filing applications for benefits and in other
matters required to admnister the Plan

. Prescribe forns for filing benefit clains and for annual and ot her
enrol Il nent materi al s.
. Receive all applications for benefits and nmake all determ nations
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Included in the plan is a Mental Health and Substance Abuse
Program whi ch “provi des benefits for treatnent of nmental illness
(i ncluding eating disorders, such as anorexia nervosa or bulim a)
and substance abuse (including abuse of or addiction to al cohol,
recreational, or prescription drugs). The programis
adm ni stered by Value Options.” Value Options, which appears to
be a health care managenent/utilization review conpany is
alternatively described as the “service representative” which
“adm ni sters the program nmaintains the provider network, and

operates the Boeing Helpline.” (AR0336-AR0337, AR0397, AR0501).°8

of fact necessary to establish the right of the applicant to
benefits under the provisions of the Plan, including the anount of
such benefits.

. Appoi nt accountants, attorneys, actuaries, consultants, and other
persons (who nay be enpl oyees of the Conpany) for advice, counse
and reports to nake determ nations of benefits or eligibility.

. Del egate its adm nistrative duties and responsibilities to persons
or entities of its choice such as the Boeing Service Center, the
service representatives, and enpl oyees of the Conpany.

Al'l decisions that the Plan Administrator (or any duly authorized
desi gnees) makes with respect to any matter arising under the Plan and

any other Plan docunments are final and binding. |If any part of this
Plan is held to be invalid, the renmaining provisions will continue in
force.

( ARO434- AR0435) .

Finally, the Boeing Conmpany’s Master Welfare Plan effective as of January
1, 2007 |likew se contains simlar, but not identical |anguage as to the Plan
Adm ni strator. (See, e.g., AR0969- AR0974). Because the parties have not
specified precisely which version of the Plan was in effect at the tine(s) at
issue in this action, we have variously referred to and/or quoted from each of
t hem

8 Again, while the wording used in the 2000 and 2008 versions of the

Ment al Health and Substance Abuse Program portions of the plan is not
identical, the neaning is for all intents and purposes, the sane. For this
reason, we excerpt portions of the two versions of the plan interchangeably.
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By way of a separate contract, the Boei ng Conpany engaged
the services of Regence Blue Shield to provide clains processing,
paynment and adm nistration services relative to the non-nenta
heal th conponents of the traditional nedical plan. (AR0449-
AR0452). Under that contract, Regence and Boeing further agreed
t hat Regence Blue Shield “shall finally determne inits
di scretion whether to pay benefits and cover services, in
accordance with the procedures in the Plan.” (AR0457).°
Furthernore, for services to be eligible for reinbursenent under
the Mental Health Program portion of the plan, the treatnent nust

be determned to be “nedically necessary, " and received from

o It is also evident fromour review of the Adm nistrative Record
t hat Regence Blue shield was simlarly charged with review ng benefits
det erm nati ons under the Mental Health and Substance Abuse Program (See,
e.g., AR0685- AR0690).

10 «“Medical ly necessary neans that the treatnent, services, or supply

neets the following criteria in accordance with the plan and as determni ned by
the service representative. The treatnent, service or supply is:

. Required to diagnose or treat the patient’s illness, injury, or
condition; and the condition cannot be di agnosed or treated
without it.

. Consi stent with the synptom or di agnosis and the treatnent of the
condi ti on.

. The nost appropriate service or supply that is essential to the
patient’s needs.

. Appropriate as good medi cal practice.

. Prof essionally and broadly accepted as the usual, customary, and
ef fective neans of diagnosing or treating the illness, injury, or
condi ti on.

. Unable to be provided safely to the patient as an outpatient (for

an inpatient service or supply).
A treatment, service, or supply may be nedically necessary in part only. The
fact that a physician furni shes, prescribes, recomends, or approves a
treatment, service, or supply does not, by itself, make it medically
necessary.

( AR0382) .
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any provider contracted wth the Boeing Helpline, a |licensed
psychiatric doctor (MD.), a licensed clinical psychol ogi st,
i censed psychiatric nurse (R N.) or psychiatric professional at
the master’s |l evel or above, or froma hospital or treatnent
facility. |If the services are provided by a network provider
(i.e. one referred by the Boeing Helpline), they will be
reinbursed at the rate of 100% after the annual deductible for
covered inpatient, partial hospital, or intensive outpatient
services; residential treatnent may be covered under the plan
when it is authorized in place of inpatient care. For non-
network providers, the reinbursenent rate is only 50% of usua
and customary charges after the annual deductible for the covered
services of a non-referred provider if the care is certified as
covered by the Boeing Helpline. Were the “nental health
treatnent is related to, acconpanies or results from substance
abuse, the programw || cover only substance abuse treatnent.”
(AR0397- AR0398; AR0501- AR0502) .

As is apparent fromthe precedi ng | anguage, the plan
adm ni strator has discretionary authority to nake determ nations
as to eligibility for and entitlenment to benefits. Since the
EBPC appears to be part of the Boeing Conpany itself, we find
that the plan adm nistrator |ikew se appears to be operating
under a conflict of interest. Thus, while we apply the arbitrary

and caprici ous/ abuse of discretion standard of reviewto the

13



clainms in this case, we shall consider the conflict of interest
in that application.

The Adm nistrative Record in this matter is volum nous and
reflective of the ongoing (and often-unnecessary in this Court’s
opi nion) struggle which Plaintiff was forced to endure wth Val ue
Options, the service representative for the Mental Health portion
of the defendant pl an. To be sure, the record reveal s that
although it at first refused certification and deni ed coverage
for Alex’s initial adm ssion to Innercept, after several nonths
and nultiple appeals to Regence Blue Shield, Value Options (“VO)
eventual |y agreed that the treatnent which Al ex received at
| nnercept between March 7 and July 10, 2007 was nedically
necessary and approved coverage.!! However, notwithstanding its
eventual certification of care, VO determ ned and subsequently
Regence Bl ue Shield upheld the decision that the “usual and
customary charge” for the services provided to Al ex by Innercept

for that period of tinme was $13, 753 per admi ssion. In contrast,

't is interesting that Value Options’ explanations for the denial of

benefits for Alex’'s adm ssion to Innercept changed no fewer than 7 times.
(See, e.q., AR0122-AR0148). Examples of the bases for VO s denials include
that I nnercept “did not neet [VO s] standards for Residential Treatnent
Facilities as there is not 24 hour a day licensed staff coverage;” “because
Treatment planning is not individualized and/ or appropriate to the

i ndi vidual s condition, and/or does not include specific goals and objectives
within a reasonable timeframe,” and that VO s review “does not indicate the
presence of self-harm ng behaviors or current aggressive threatening behaviors
that would neet criteria for Residential Treatnent Setting. An appropriate

| evel of care to the needs of the patient is Qutpatient Services,” which was
| ater anended to “Partial Hospitalization with Intensive/Structured setting,”
and still later to “Partial Hospitalization.” (See also, AR 0073-AR095,
AR0329- AR0O357, AR0647- AR0682)) .
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| nnercept’ s charges for that tinme frane equal approxi mately

$40, 000. (AR0691). Specifically, the letters from Regence Bl ue
Shi el d uphol di ng the denial of paynents in excess of $13,753 for
Al ex’s adm ssion to Innercept explain that this anmount was

cal cul at ed

“based upon the charge that is nost frequently nade by
providers with simlar qualifications for conparable
services or supplies within the sane geographic area. Wen
determning the profile anbunts within a specific area, the
Plan utilizes the performng provider’s zip code. Services
rendered from March 7, 2007 through June 30, 2007 processed
to Coeur d Alene, ID, zip code 83816. In addition,

i npatient hospital charges fromout of state providers are
reinmbursed at a flat rate per adm ssion and are not based on
the length of stay. The usual and customary anount for

Al exander’ s inpatient hospital adm ssion for these behavior
heal th services, provided within zip code 83816 is $13, 753
per adm ssion...” (AR0685- AR0688).

Def endants rely upon the foll ow ng plan | anguage to justify
the decision to limt the reinbursenent anount for Alex’s
| nnercept adm ssion to the anpbunt referenced above:

How t he Pl an Determ nes the Covered Charge

This plan pays benefits based on the covered charges. A
covered charge is the provider’s charge for a covered
service or supply, up to the service representative’s

maxi mum al | owmance. The anount of the covered charge depends
on whet her you see a network or a nonnetwork provider.

. For a network provider, the service representative
determ nes the anount of the covered charge for a
particul ar service or supply under any applicable
agreenent between the service representative and the
provi der.

. For nonnetwor k provider, the covered charge is based on
t he usual and customary charge for the covered service
or supply. This plan does not cover or otherw se

15



recogni ze any portion of a provider’s charge that
exceeds the usual and custonmary charge; you are
responsi bl e for these charges.

Usual and Customary Charge. The usual and customary charge
is the maxi mum charge for a covered service or supply the
service representative will consider for reinbursenment from
a nonnetwork provider. The service representative may refer
to this as the “maxi mum rei nbursabl e charge,” “nmaxi mum

al | owabl e charge,” “reasonabl e and customary charge,”

“all owed anount,” or a simlar term

The usual and customary charge is the | east of

. The provider’s actual charge for the service or supply,

. The provider’s normal charge for a simlar service or
supply, or

. A predeterm ned percentile (negotiated between each

carrier and plan sponsor) of charges made by providers
of a conparabl e service or supply in the geographic
area where it is received.

To determine if a charge exceeds the usual and custonmary
charge for nedical services or supplies in situations

i nvol vi ng unusual or conplicated services or supplies, the
nature and severity of the injury or sickness nay be
consi der ed.

The service representative uses a database of provider
charges to determ ne the usual and customary charge in an
area. Information about the database and percentile used to
determ ne the usual and customary charge can be obtai ned by
contacting the service representative.

| f you use a nonnetwork provider, you pay any charges above
t he usual and customary anount.

Benefit ©Maxi muns

This plan imts the amount of noney that it will pay for
certain services and for any one person covered by this
pl an.

. A benefit maximumlimts the anount the plan will pay
for a specific covered service for a specified period
or visit, depending on the service. Once a participant
reaches a benefit maximum this plan will not cover
that specific service or supply for the rest of the
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speci fied period.

(AR0381) .

Hence, it is clear that the plan does indeed grant authority
to the service representative to devel op a database to use in
determ ni ng what the usual and customary charges are for a
particular service in a given region. It is also clear fromthe
admnistrative record that VO and Regence Bl ue Shield decided to
allow only the paynent of a flat rate per adm ssion but that they
did not apprise the plaintiff or Innercept of this decision until
Cct ober, 2007. (AR0691-AR074, AR0944). It is not clear after an
exhaustive review of the admnistrative record, however, where
t hat database is, how it was developed, howit resulted in the
cal cul ation of the figure of $13,753 as being the usual and
customary charge for the zip code in question, or whether it was
used to determne that this same figure should be used as the
benefit maxi mumfor Alex H rsh's Innercept adm ssion in Mrch,
2007. Plaintiff, on the other hand, produced and submtted to
the defendants a report fromthe University of New Hanpshire and
the National Association of Therapeutic Schools and Prograns
(NATSAP) which evinced that the amobunts charged per day by
providers like Innercept ranges nationally froma |ow of $125 to
a high of $700, with an average of $318, which is about what

| nnercept charged for the care which Al ex received. (AR0632-
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AR0646). Thus we find that the decision imting the expenses
for the plaintiff’s son’s adm ssion and stay at |Innercept to the
flat rate of $13, 753 was unsupported by substantial evidence and
wi t hout apparent reason. W consequently conclude that this

deci sion constituted an abuse of discretion. See, Abnathya, 2

F.3d at 45; Or, 2007 U S Dst. LEXIS at *31-*32. Furt her,
i nasmuch as there is nothing on this record to refute the
reasonabl eness of this $318 per day rate, we find that for the
peri od between March 7 and July 10, 2007, the plan should have
paid the sum of $40,068 for Alex’s stay at |Innercept. Thus with
respect to this decision, we shall grant Plaintiff’s notion for
summary judgnent and direct that the plan reinburse himin the
amount of $26, 315. *2

We next consider the reasonabl eness of Val ue Options’
determ nation that Alex no longer required the |evel of treatnent
whi ch I nnercept provided after July 10, 2007 and the Plan’s
refusal to pay for that care after that date. The | nnercept
records are somewhat scant for this period of time; however, it
appears that by June 30, 2007, Al ex had begun to nake sone
positive changes in his Iife and had begun to gain better control
of his behavior, at least within the confines of the |Innercept

environnment. (AR0016- AR0O023). He was on a hone visit fromJuly

12 Because it appears that M. Hirsh has already paid | nnercept’s bil

in full, we direct that the plan reinburse himfor the difference between the
$40, 068 charged for the services provided to Al ex between March 7 and July 10,
2007 and the $13, 753 previously paid.
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6 through July 10, 2007 which reportedly went well, although Al ex
apparently was irritable and contentious with Innercept staff and
had sone issues with i nappropriate boundaries with a fenmal e peer
upon his return. (AR085-AR086). The plaintiff and his famly
were concerned that Al ex would not accept boundaries should he be
returned home permanently and his doctors were concerned that he
woul d resune his drug use. (AR0087). Despite these concerns, VO
found that Alex did not neet its criteria (3.30, et. seq.) for
continuing care in a residential treatnment center. Specifically,
VO determ ned and Regence Blue Shield agreed, that Al ex satisfied
Exclusion Criteria 3* and did not neet Continued Stay Criteria
4% because “[h]e is able to safely be treated in a community

setting while living with his famly. He is nearly at grade

13 Under the Exclusion Criteria for Residential Treatnment Center
Services (RTS)(Chil d/ Adol escent) 3.301

Any of the following criteria is sufficient for exclusion fromthis
| evel of care:

3. The chil d/ adol escent can be safely maintained and effectively
treated at a less intensive |level of care.

( AR0333- AR0334) .

4 Under the Continued Stay Criteria for Residential Treatment Center
Services (RTS)(Chil d/ Adol escent) 3.301

Al of the following criteria are necessary for continuing treatnent at
this level of care:

4. Al services and treatment are carefully structured to achi eve
optimumresults in the nost tine efficient manner possible consistent
wi th sound clinical practice.
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| evel and has fallen behind since in attendance at the RTC | evel
of care. His return hone can include the start of summer school,
famly therapy, individual therapy and voluntary gui dance from
the Departnent of Probation if necessary.” (AR0087). The

Adm ni strative Record suggests that there was sone type of peer
to peer review of Alex’'s records by a Dr. Rao, who presunably
reviewed his medical records and spoke with his attending
physician, Dr. Ulrich. Nevertheless, it is unclear what
information Dr. Rao and/or Value Options relied upon in
concluding that Alex could be treated in a “comunity setting”
with “fam |y therapy, individual therapy and vol untary gui dance
fromthe Departnent of Probation if necessary, ' or that summrer
school was even available to Alex. Rather, the notes repeatedly
reference Alex’s noods as being “labile,” “easily frustrated,”
that he was “intimdating both wth staff and peers,” and reflect
the concern of Dr. Ulrich that Alex would resune his illega
drug use and otherw se relapse if he were discharged too soon.
(ARO0O01- ARD029, AR0087- AR0O089). Again, under the arbitrary and
capricious standard of review, a review ng court may overturn an
adm nistrator’s decision to deny benefits if it is without reason

or unsupported by substantial evidence. See, Estate of Schw ng,

562 F.3d at 526, n.2. W find this to be the case as to the

% The remark concerning the Departnent of Probation is particularly

puzzling given that there is no evidence that Al ex was ever the subject of a
juvenile court or other court proceeding or convicted of any crinme.

20



decision to deny coverage for Alex’s Innercept care after July
10, 2007. Gven that we cannot discern fromthe record before us
how | ong after July 10, 2007' Al ex may have continued to require
the I evel of care provided by Innercept, we shall remand this
matter to the admnistrator for re-evaluation of this issue.
Finally, we consider whether the refusal to cover Al ex’'s
treatnment at the King George School (“KGS’)in Vernont constituted
an abuse of discretion and/or was arbitrary and capricious. In
this regard, there is virtually no evidence what soever as to what
type of treatnent and care was avail abl e and/ or provided to Al ex,
what his condition was upon adm ssion to or during his stay at
the facility or howor if he may have benefitted fromthe
treatment received. It further does not appear fromthe plan

docunents that therapeutic boarding schools are recogni zed as

1 |ndeed, it appears that on or about December 4, 2007, Al ex was

admtted for inpatient care at a psychiatric hospital due to his reports of
heari ng voices, suicidal ideation, obsessive, threatening and aggressive
behaviors regarding a female peer. He remained there until Decenber 15, 2007
when he was di scharged back to Innercept. (AR0092-AR0095). In addition, in

| at e Novenber, 2007, Alex was evaluated by Doris Lebischak, MD., a
psychiatrist in Wayne, Pennsylvania, who diagnosed himas then suffering from
inter alia, “Major Depressive Disorder with psychotic features vs.

Schi zoaf fective Di sorder #295.70, depressive type vs. Schizophreniform

di sorder 295.40, Anxiety Disorder with obsessive thoughts and Pol ysubst ance
dependence #304.8." Dr. Lebi schak further opined that:

“Alex’s present level of care is inpatient nental health and acute
residential treatment facility. Al ex needs a specialized programto
nmeet his uni que educational and nmental health needs. There needs to be
control of expressed emotion in the setting with small group
instruction, intensive therapeutic supports and AA/ NA conmponent with
weekly psychiatric intervention and a programthat is able to maintain
and nonitor hygi ene and pronpt as needed. A closed unit or highly
secure unit for safety concerns of suicide, self-injury and assault
risks as well as elopenent risk continues to be nmedically necessary.”

( ARD060- AR0063) .
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“providers” within the neaning of the plan. Insofar as it is
i ncunbent upon a plaintiff seeking to recover under Section
502(a)(1)(B)to denonstrate that the benefits are “actually due,”

(See, e.q., Hooven, supra.) we find that as to KGS, M. Hirsh

has failed to satisfy this obligation. Accordingly, we find no
abuse of discretion on the part of the plan admnistrator(s) in
denyi ng paynent and/or reinbursenent for Al ex’s adm ssion and
stay at the King George School.

For all of the foregoing reasons, we shall grant in part and
deny in part the parties’ cross-notions for sumary judgnent. An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JCEL E. H RSH : ClVIL ACTI ON
VS.
NO. 09-CVv-3120
BCElI NG HEALTH AND WVELFARE
BENEFI T PLAN, a/k/a THE
BCElI NG TRADI TI ONAL MEDI CAL

PLAN, and BOEI NG EMPLOYEE
BENEFI TS PLAN COW TTEE

ORDER

AND NOW this 14t h day of June, 2010, upon
consideration of the Mdtion for Sunmary Judgnent of Defendants
Boei ng Health and Wel fare Plan and Boei ng Enpl oyee Benefits Pl an
Commttee (Doc. No. 11) and Plaintiff’s Motion for Sunmary
Judgnent (Doc. No. 12), it is hereby ORDERED as foll ows:

1. Plaintiff’s Motion is GRANTED I N PART, Judgnent is
entered in favor of Plaintiff in the amount of $26,315 and this
matter is REMANDED to the Plan Adm nistrator(s) for
reconsi deration of Alex Hrsh's entitlenent to benefits for the
care and treatnent which he received at Innercept after July 10,
2007. In all other respects, the Plaintiff’s Mtion for Summary
Judgnent i s DEN ED

2. Defendants’ Mtion is GRANTED I N PART and Judgnent is
entered in favor of the Defendants as a matter of law as to

Plaintiff's claimfor benefits for the treatnent and care
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rendered to his son, Alex Hrsh at the King George School in
Sutton, VTI. 1In all other respects, the Defendants’ Mbtion for

Summary Judgnent is DEN ED

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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